
Changes begin – September 26, 2012

Section 7217.  Equipment. 

(a)
BEP shall determine the need and provide equipment for the vending facility, in consultation with the vendor whenever possible. 

(b)
The title to vending facility equipment provided by BEP is vested in BEP.

(c)
Upon termination of the operating agreement and/or license, the vendor shall surrender BEP-owned equipment to its lawful owner in the condition in which it was received, reasonable wear and tear excepted. BEP shall assess the equipment to determine its condition. If equipment is removed/replaced, the equipment inventory shall be adjusted, as appropriate and provided to the new vendor. The vendor shall remove his/her vendor-owned equipment from the vending facility at his/her expense.

(d)
The vendor shall acknowledge receipt of the equipment provided by the BEP as part of the operating agreement.

(e)
The vendor shall use the equipment furnished by the BEP and/or agency named in the permit only for the purpose of the permit. The vendor shall exercise whatever care is necessary to preserve and maintain the equipment in good condition.

(f)
The BEP shall provide all necessary repairs and replacement of BEP-owned equipment. The vendor shall promptly inform the BEP of the need for equipment repairs or replacement. The vendor shall contact his/her BEC to report equipment malfunction/failure. Upon notification by the vendor of the need for equipment maintenance, the BEC shall promptly authorize repair or replacement.

 (g)
The BEP shall phase-in , with updated equipment, the replacement of all BEP-owned equipment in accordance with the written replacement plan and subject to fund availability. Replacement shall occur unless, after review of usage patterns and repair history, BEP determines that replacement should be either delayed or accelerated. Replacement may be delayed if a history of limited service problems can be demonstrated or may be accelerated if the equipment has a history of excessive mechanical failure.














































(h)
BEP-owned Equipment, which is tagged with an identifying number, shall not be added or removed within a vending facility without the consent of the BEP. The removal and replacement of equipment for repairs or maintenance must be authorized by the BEP in writing. The vendor shall not purchase, lease, borrow or contract for equipment or services for the vending facility without the authorization of the BEP. BEP may remove any BEP-owned equipment from the vending facility when BEP determines that it is not being used by the vendor. BEP shall give written notice of the intent to remove equipment seven calendar days prior to removal. The notice shall state what equipment is to be removed and the date of the removal. After equipment removal, the vendor shall be provided with a revised copy of the inventory for his/her facility.

(i)
The vendor shall be responsible for maintaining vendor-owned equipment in good repair and attractive condition and for replacing worn-out or obsolete equipment.

(j)
When a vendor dies or leaves the program, BEP shall have first option to purchase vendor-owned equipment at fair market value. BEP is not obligated to purchase vendor-owned equipment.

NOTE:  Authority cited: Sections 19006, 19016, 19626.5 and 19639, Welfare and Institutions Code.  Reference: Section 19626.5, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR Sections 395.4, 395.6 and 395.10.

Section 7217.1.  Equipment Repair and Replacement.

(a)
The vendor shall promptly inform the BEP of the need for equipment repairs or replacement. The vendor shall contact his/her BEC to report equipment malfunction/failure. Upon notification by the vendor of the need for equipment maintenance, the BEC shall promptly authorize repair.

(b)
The title to vending facility equipment provided by BEP is vested in BEP.

(c)
Upon termination of the operating agreement and/or license, the vendor shall surrender BEP-owned equipment to its lawful owner in the condition in which it was received, reasonable wear and tear excepted. BEP shall assess the equipment to determine its condition. If equipment is removed/replaced, the equipment inventory shall be adjusted, as appropriate and provided to the new vendor. The vendor shall remove his/her vendor-owned equipment from the vending facility at his/her expense.

(d)
The vendor shall acknowledge receipt of the equipment provided by the BEP as part of the operating agreement.



(f)
The BEP shall provide all necessary repairs and replacement of BEP-owned equipment. 

(g)
The BEP shall, with updated equipment,  phase-in the replacement of all BEP-owned equipment in accordance with the written replacement plan and subject to fund availability. Replacement shall occur within one year of the stated life expectancy, unless, after review of usage patterns and repair history, BEP determines that replacement should be either delayed or accelerated. Replacement may be delayed if a history of limited service problems can be demonstrated or may be accelerated if the equipment has a history of excessive mechanical failure.














































(h)
BEP-owned Equipment, which is tagged with an identifying number, shall not be added or removed within a vending facility without the consent of the BEP. The removal and replacement of equipment for repairs or maintenance must be authorized by the BEP in writing. The vendor shall not purchase, lease, borrow or contract for equipment or services for the vending facility without the authorization of the BEP. BEP may remove any BEP-owned equipment from the vending facility when BEP determines that it is not being properly used by the vendor. BEP shall give written notice of the intent to remove equipment seven calendar days prior to removal. The notice shall state what equipment is to be removed and the date of the removal. After equipment removal, the vendor shall be provided with a revised copy of the inventory for his/her facility.

(i)
The vendor shall be responsible for maintaining vendor-owned equipment in good repair and attractive condition and for replacing worn-out or obsolete equipment.



NOTE:  Authority cited: Sections 19006, 19016, 19626.5 and 19639, Welfare and Institutions Code.  Reference: Section 19626.5, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR Sections 395.4, 395.6 and 395.10.

Section 7217.2. Vendor Responsibility for Equipment  Maintenance Expense.  [Repealed]

End of September 26, 2012 Rules Committee revisions (without Deb) revisions and October 10, 2012 review of 9/26 revisions with Deb.
Article 7.5.  Vending Facility Equipment.

Section 7218.  Vendor-Owned Vending Facility Equipment.
(a)
Vendors may choose to purchase all or part of the equipment for a vending facility, rather than exclusively using equipment owned by the Business Enterprises Program for the Blind, hereafter BEP.

(b)
When vendors choose to purchase vending facility equipment, such equipment may be amortized and included as an operating expense when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, in accordance with the following:

(1)
Vending facility equipment costing less than $1,000 may be charged as an expense during the first month it is in service.

(2)
Vending facility equipment costing $1,000 or more but less than $5,000 shall be purchased only with the prior written approval of the BEP Manager or the Supervising Business Enterprises Consultant, hereafter SBEC, and charged as an expense using conventional, straight line depreciation over the first 12 months of service.

(3)
Vending facility equipment costing $5,000 or more shall be purchased only with the prior written approval of the BEP Manager or the SBEC.  The vendor shall also propose to the BEP Manager or the SBEC, the method for amortizing the cost of the equipment.  The prior written approval shall document the method the vendor is to use for amortizing the cost of the equipment

(c)
The vendor shall maintain, repair, and replace any vendor-owned vending facility equipment at his or her expense and may include the expense as a cost of doing business when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07).
(d)
If the vendor fails to properly maintain, repair, or replace vending facility equipment that the vendor purchased, the BEP shall charge the vendor for the actual costs incurred by the BEP to maintain, repair, or replace the equipment or the BEP shall provide written notice to the vendor that the equipment must be removed from the vending facility within 10 working days at the vendor’s expense.  The BEP shall send a written invoice to the vendor for the actual costs incurred by the BEP and the vendor shall remit payment to the BEP for the charges by the date stated in the invoice. 


(e)
The BEP retains the first option to purchase all or part of vendor-owned equipment if vendor wishes to dispose of his or her vendor-owed equipment and vendor moves to another vending facility, his or her vendor license or operating agreement is terminated, or he or she resigns from the vending facility or the BEP.  If the BEP declines to purchase all or part of the vendor-owned equipment, the vendor shall remove the vendor-owned equipment at his or her expense within 10 working days of receiving written notice that the BEP declines to purchase the equipment or prior to vacating the facility.

(f)
If a vendor has an outstanding financial obligation owed to the BEP for set aside fees, payment for liability or workers’ compensation coverage, penalties, or other BEP related matters, the BEP retains the right to the first option to take possession of the vendor-owned equipment and the fair market value of the vendor-owned equipment shall be applied to satisfy all or part of the debt owed to the BEP.  If the BEP exercises this option, the vendor shall transfer ownership of the vendor owned equipment to the BEP within five working days of receiving written notice that the BEP is exercising its option.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b(2); 34 CFR Sections 395.3(a)(5) and 395.6; and Section 19011, Welfare and Institutions Code. 

Xxx review begins October 24, 2012 (without Deb) and on November 7 (with Deb) 

Section 7219. Initial Stock.  [Repealed]
 Note: Deletion is because the DOR no longer provides any loans to vendors. Initial stocks are provided by the vendor’s counselor.


NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: Section 19629, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 361.42(a)(14).

Article 7.7.  Vending Facility Operations.

Section 7220.  Operation of a Vending Facility.  
(a)
Upon signing the vendor’s operating agreement, the vendor shall be recognized as the operator of the vending facility named in the agreement and shall operate and manage all aspects of the vending facility in accordance with the vendor operating agreement, permit or contract, United States Code, title 20, section 107 et seq., Code of Federal Regulations, title 34, part 395, Welfare and Institutions Code section 19625 et seq., applicable Health and Safety Code sections, California Code of Regulations, title 9, section 7210 et seq., and local permits and business licenses that may be required to operate the vending facility.  This includes maintaining a drug-free environment within the vending facility.

(b)
The BEP, shall provide, in the vendor’s preferred mode of communication… (),  to the extent possible,  the vendor with a copy of the vendor operating agreement, within fifteen (15) working days from the date the vendor was selected, except under unusual circumstances beyond the Department’s control.  The unusual circumstance shall be noted in the location announcement Form DR 462.   The operating agreement shall include the permit or contract for the vending facility as an exhibit thereof
.  

(c)
The vendor shall obtain and maintain all required state and local licenses and permits and satisfy any other legal requirements to operate the vending facility prior to commencing operation of a vending facility.

 (note: Redundant in section “a” that vendor is obligated to comply with articles of the agreement).

(e)
A vending facility shall not be operated without liability and workers’ compensation insurance required and provided by the BEP through the BEP group policy, except a vending facility established pursuant to title 34 Code of Federal Regulations part 395.33.  The vendor shall remit payment for liability and workers’ compensation insurance in accordance with Section 7221(c) of these regulations.   In accordance with the  vendor’s workers compensation liability policy, the vendor must contact the BEP and the insurance carrier to report the incident.


(f)
The vendor shall be personally responsible and accountable for all of the following:


(1)
Operating the vending facility in accordance with all applicable federal, state, and local laws and regulations, as identified in subdivision (a) of this section;


(2)
Providing a level of goods and services satisfactory to the contracting agency;


(3)
Establishing and maintaining good relations with customers and the contracting agency;

(4)
Maintaining and operating the facility in accordance with all health and safety standards set forth in Health and Safety Code sections 113700 et seq. and 114259.4, and other Health and Safety Code sections referenced in this chapter, as applicable; and


(5)
Posting information for employees as required by Labor Code section 6408;


(g)
To ensure that his or her vending facility operates in full compliance with all applicable law and regulation, a vendor shall be physically present at the primary site of his or her vending facility on a regular basis and personally accountable for, and fully aware of, the ongoing activities at any satellite sites that are part of his or her vending facility.
Xxx – End of 10/24/12 changes.  Continue at #2 below
(h)
Vendors shall be personally present at and participate in all of the following:

(1)
A quarterly meeting with the, BEC, within a minimum good-faith three-day notices from BEP, at the vendor’s primary site, which shall include, but not be limited to, a review of all of the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07) filed since the last quarterly meeting, payment of any financial obligations owed to the BEP, any delinquent DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07)  or payments of any financial obligations owed to the BEP, any complaints received from the contracting agency, and any incidents reported in accordance with subdivision (e) of this section.

(2)
A quarterly meeting with the BEC to review the results of the DR 484, Vending Facility Review (Rev. 11/07).

(3)
An annual meeting with the BEC to review, update, and sign for the vending facility equipment at all sites within the vendor’s vending facility.
4) All meetings, referred to in (1), (2) and (3) above,  between BEP vendors and BEP Staff must be conducted at a mutually agreed upon date, time and place. (note: We added #4 because dates, times and places set in the past ere, at times, inconvenient to the vendor)
(i) intentional and repeated Failure of a vendor to be personally present at and participate in the reviews required by subdivision (h) of this section shall be good cause for termination or suspension of the Vendor’s Operating Agreement and/or license.  Employees or other agents of the vendor may not represent the vendor for the purpose of such reviews, except as provided for in Section 7220.7 of these regulations.

Beginning of 11/7/12 changes
(j)
Under no circumstances shall a vendor purchase services, merchandise, supplies or equipment for his or her vending facility from himself or herself or a partnership or other entity in which the vendor has a financial interest of any type and include the cost of such services, merchandise, supplies or equipment in a DR 478, Vendor’s Monthly  Operating Report (Rev. 07/07) to offset the set aside fees owed to the BEP.

(k)
Upon the request of the BEP, vendors shall establish that the compensation paid to employees, including family members, is reasonable and commensurate with compensation for other similarly situated employees.  For the purposes of this subdivision, similarly situation employees may include employees working at other BEP vending facilities or businesses which are not part of the BEP.  Excessive compensation shall not be paid to employees, including family members.

(l)
The vendor shall maintain required records on the operation of the facility for the current year plus the three preceding years or until completion of the action and resolution of all issues which may arise as a result of any litigation, claim, negotiation, audit, or other relevant action involving the records prior to the expiration of the three-year period, whichever is later.  Upon written request, books of accurate account and records pertaining to a vending facility operation shall be made available for examination and audit by the Department at any reasonable time and place.  Such records shall include:

(1)
Monthly operating reports (profit and loss statements);

(2)
Work sheets used to prepare monthly operating reports;

(3)
Sales register (monthly summary of sales and other income);

(4)
Daily cash reports (cash count forms);

(5)
Cash register tapes (entire tape, if adjustments have been     made to the total-“z" totals, if no adjustments have been made);

(6)
Records on other operation receipts (vending machines, catering, etc.);

(7)
Board of Equalization reports (sales tax);

(8)
Bank deposit receipts;

(9)
Purchase register (monthly summary of purchases or check register);

(10)
Invoices from purveyors (cash, check and credit purchases);

(11)
Canceled checks;

(12)
Records on other operation purchases (vending machines, catering, etc.);

(13)
Supporting records for reported monthly inventory;

(14)
Physical inventory records;

(15)
Payroll register (compensation records);

(16)
Employee time cards or time sheets;

(17)
Quarterly tax reports (Federal 941 and State DE3);

(18)
Employee W-2 reports;

(19)
Documentation for cost of employee meals;

(20)
Records on employee fringe benefits (health, dental, pension, etc.);

(21)
Records on other operating expenditures;

(22)
Records on other income (subsidies, commissions, trainee revenue, vending machine commissions, etc.); and

(23) Bank statements and reconciliations.

(m) If records are not maintained to support the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), the BEP or the Department may estimate the sales, expenses, and set-aside fees from all information available, including sales tax returns, facility announcements, prior the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07) filed for the vending facility or other similar locations.  The vendor shall pay the BEP the set-aside fees calculated in accordance with this subdivision and any penalties.

(n)
A vendor must take all appropriate action to correct any deficiencies identified by a BEP facility review or an audit conducted by the Department within the period of time established by the Department.  


(o)
The vendor shall take and report the physical inventory of the vending facility merchandise and supplies twice annually for the periods ending June 30th and December 31st and submit the inventory reports to his or her assigned BEP Business Enterprises Consultant by July 28th and January 28th, respectively.  The BEP may also notify the vendor in writing that the vendor must take and report the physical inventory of the vending facility merchandise and supplies at other times as well.  The written notice shall include date in which the report must be submitted to the BEP.  

(p)
The vendor shall be solely responsible for the payment of all rent or utility charges in accordance with the terms and conditions of the vendor operating agreement or permit or contract.

Xxx – beginning of January 15,2013 revisions
(q)
The vendor shall ensure that any guide dog shall be excluded 

from food preparation and utensil wash areas in accordance with Health and Safety Code Section 114259.4.


(r)  An amount equal to 10 percent of the wages paid by a vendor to any blind person, as defined in Welfare and Institutions Code section 19153, or employee who has a mental or physical disability, as defined in Government Code section 12926, shall be deducted from any set-aside fees paid by the vendor.  Upon the request of the BEP, a vendor who is deducting an amount equal to 10 percent of the wages paid to a blind or disabled person must provide documentation supporting the deduction.  If a vendor does not claim the deduction during the month for which the gross earnings were paid, the vendor may claim itwithin the fiscal year.  In any one month the deductions shall not exceed the set-aside charges.  There shall be no deduction from set-aside fees paid by a vendor, if the vendor does not pay wages at least equal to minimum wages required of employers pursuant to Chapter 1 (commencing with Section 1171) of Part 4 of Division 2 of the Labor Code).

(s)
The continuing eligibility of a vendor as a blind person pursuant to Welfare and Institutions Code section 19153 shall be recertified every 24 months for partially sighted individuals and whenever the Department has reason to believe a vendor’s status as a blind person no longer meets the definition set forth in Welfare and Institutions Code section 19153.  Recertification shall require an examination by a licensed physician or surgeon who specializes in diseases of the eye or a licensed optometrist and submission of documentation signed by the examining physician or optometrist to the BEP Manager upon completion. 

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e) and 107b(3); 34 CFR Sections 361.5(b)(5), 395.1(o), 395.3(a)(7) and (11)(vi) (viii) and (ix), 395.5, 395.7, 395.9, 395.16, 395.34, and 395.35; Government Code section 12926; Health and Safety Code sections 113700 et seq. and 114259.4, Labor Code sections 1171 et seq., 5401, 6408, and 6409.1; and sections 19011, 19013.5(b), 19153, 19625, 19629, 19632(a), and 19633, Welfare and Institutions Code.

Section 7220.3.  Vendor Placed on Probation.

(a)
For the purposes of this section, the DR 468, Vending Facility License (Rev. 07/07), incorporated by reference herein, shall be referred to as the “license.”  Only the Department may place a licensee or vendor on probation.

(b)
Written notice of the intent to place a licensee or vendor on probation shall be considered properly served by one of the following two methods and shall include a declaration of service:

(1)
Certified mail to the current mailing address provided to the BEP Manager by the licensee or vendor in accordance with Section 7213(c) of these regulations; or

(2)
Personal service on the licensee or vendor.

(c)
The notice of intent to place a licensee or vendor on probation shall specify the following:


(1)
If applicable, the primary site and any satellite sites of a vendor’s vending facility, as defined in Section 7211(a)(36) and (a)(38) of these regulations, respectively, that are affected.

(2)
The grounds for placing the licensee or vendor on probation as specified in subdivision (e) of this section. 

(3)
The facts upon which placing the licensee or vendor on probation are based.

(4)
The effective date of the probationary period.

(5)
The length of the probationary period.

(6)
The right of the licensee or vendor to an administrative review and a full evidentiary hearing, in accordance with Sections 7227.1 and 7227.2 of these regulations, respectively.

(d)
Probation shall be effective 15 working days from the date of service, unless the vendor or licensee files a request for an administrative review or a full evidentiary hearing, in accordance with Section 7227.1 or 7227.2 of these regulations, respectively, before the effective date of probation. 

(1)
If a licensee or vendor appeals being placed on probation, and the Department prevails at an administrative review and/or a full evidentiary hearing, the probationary period shall commence upon the effective date of the decision.

(e)
The Department may place a licensee or vendor on probation when the licensee or vendor:

(1)
Fails to comply with Health and Safety Code requirements specified in this chapter.

(2)
Fails to file one or more DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07), incorporated by reference herein, in accordance with Section 7221 of these regulations.

(3)
Fails to pay financial obligations to the BEP, including, but not limited to set-aside fees, liability or workers’ compensation insurance coverage, or penalties in accordance with Section 7220 or 7221 of these regulations.

(4)
Fails to personally manage his or her vending facility pursuant to Section 7220(g) of these regulations.

(5)
Fails to comply with any other requirements of these regulations.

(f)
If the licensee or vendor does not comply with all terms and conditions of probation, the vendor’s or licensee’s license and/or vendor’s operating agreement shall be suspended or terminated in accordance with these regulations.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107, 107a(a)(5), (b), and (e), 107b(6), and 107d-1(a); 34 CFR Sections 395.2, 395.3(a)(7), and (11)(ii), 395.5, 395.7, and 395.13; and Sections 19011, 19625, 19632(d), and 19635, Welfare and Institutions Code.     

Section 7220.5.  Initial Stock for Vending Facility.

(a)
An individual who is a licensee selected to operate a vending facility for the first time may be provided with initial stock, consistent with Section 7149(p) of these regulations.

(1)
The Business Enterprises Program for the Blind, hereafter BEP, in consultation with the licensee and the individual’s Vocational Rehabilitation Counselor for the Blind, shall determine the type and amount of initial stock to be purchased, consistent with the type of vending facility specified in section 7211(a)(54) of these regulations that the individual will operate.

(2)
The individual’s Vocational Rehabilitation Counselor for the Blind shall determine whether the licensee is required to financially participate in the cost of services (i.e., initial stock), consistent with Sections 7190 through 7193 of these regulations.

(b)
If the Department pays for or reimburses the individual for the initial stock, such stock shall be the property of the BEP until the individual’s record of services is closed, or no later than six months after licensure as a BEP vendor.

(c)
If the individual is required to purchase the initial stock, consistent with subsection (a)(2) of this section, the initial stock shall be the property of that individual.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b(2) and 29 USC Section 723(a)(9); 34 CFR Sections 361.48(p), 395.3(a)(2) and (5), 395.6; and Sections 19011 and 19150(a)(9), Welfare and Institutions Code.     

Section 7220.7.  Vendor Incapacitated or Deceased.

(a)
If a vendor becomes incapacitated and is unable to operate his or her vending facility, or supervise a manager at his or her vending facility, the Department may place the facility into interim operation consistent with section 7215 of these regulations and select a licensee or vendor to operate the interim vending facility for a period of six months.  

(1)
The licensee or vendor selected to operate the interim vending facility may operate the vending facility for an additional six months, if the prognosis of the incapacitated vendor’s illness is still unknown.  

(2)
The Department shall announce the vending facility as available to be operated on a permanent basis at the end of a one-year period, unless there is written medical justification that indicates the incapacitated vendor can resume responsibility for the vending facility at a specific, and within a reasonable, period of time.   

(b)
If a conservator is appointed to manage the incapacitated vendor’s estate, the Department shall cooperate with that conservator regarding management of the vending facility and, if appropriate, the disposition of any of the vendor’s assets.

(c)
Upon the death of a vendor, the vendor’s license shall be deemed surrendered.  

(d)
The spouse of a vendor who meets the requirements of Welfare and Institutions Code section 19641, may operate the vending facility.

(e)
If the deceased vendor’s spouse  does not meet the requirements of Welfare and Institutions Code section 19641, the Department shall arrange with the spouse or other legal representative of the deceased vendor for the settlement of that vendor’s accounts, including the vendor’s interest in any equipment and stock.  Once the actions taken pursuant to this subdivision are initiated, the BEP shall announce the vending facility as available to operated by licensees and vendors consistent with section 7214 of these regulations.

(f)
The spouse or other legal representative of an incapacitated or deceased vendor shall be allowed a full evidentiary hearing pursuant to section 7227.2 of these regulations with respect to the amount to be paid by the BEP for the vendor's equity in the vending facility stock and equipment.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639,  Welfare and Institutions Code.  Reference: 20 USC Sections107b(6) and 107d-1(a); 34 CFR Sections 395.3(a)(7), 395.6, and 395.13; and Sections 19011, 19635, and 19641, Welfare and Institutions Code.

Article 7.9.  Vending Facility Trust Fund and Standards for Vending Machine Commissions
Brian1  will resume with this section on January 30 to review with the entire subcommitte

Brian2

Section 7221. Vending Facility Trust Fund and Set-Aside Fees.

(a)
Vendors operating a Business Enterprises Program for the Blind, hereafter BEP, vending facility shall pay a set-aside fee into the Vending Facility Trust Fund.  


(1)
Payment of the set-aside fee shall be made monthly based on the net proceeds, as defined in Welfare and Institutions Code section 19629(d) of the vending facility for the preceding month.  The fees shall not exceed 6 percent of the monthly gross sales, and the vendor may determine if he or she shall pay 6 percent of the monthly gross sales or use the BEP established set-aside fee schedule that has been approved by the Rehabilitation Services Administration to determine the set-aside fees to be paid.  When using the set-aside schedule, the fees shall not exceed 6 percent of the monthly gross sales.  
(2)
Payment of the set-aside fee shall be made to the Department of Rehabilitation, Vending Facility Trust Fund, Accounting Section, P.O. Box 944222, Sacramento, California, 94299-9222.  Payment of the fee shall be accompanied by the completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.  The income and expenses of each vending facility shall be reported using a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07). 

(b)
No set-aside fee shall be paid by a vendor when the net proceeds of the Business Enterprise are less than the set-aside fee exemption amount determined by BEP in accordance with Welfare and Institutions Code section 19629(b) and pursuant to (a)(1) herein, however, the vendor is required to file a completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) with the Department of Rehabilitation, Accounting Section, in accordance with subdivision (a)(2) of this subdivision, by the 28th day of the month following the month being reported or the vendor will be subject to the penalties contained in (c) herein.  

(1)
BEP shall adjust the set-aside fee exemption amount annually to reflect changes in the cost of living by the method indicated in Welfare and Institutions Code section 19629(b).

(2)
BEP shall provide 30 days advance written notice to vendors of any adjustment to the set-aside fee exemption amount.

(3)
Adjusted set-aside fee exemption amounts shall be effective on January 1st of the calendar year following the notice of adjustment.  

(c)
The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), set-aside fee and payment for liability and workers’ compensation insurance either must be received by the Department of Rehabilitation Accounting Section or postmarked by the 28th day of the month following the month being reported, in accordance with subdivision (a)(2) of this section.  When the 28th day of the month falls on a Saturday, Sunday or a holiday, the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) and the set-aside fee, shall be considered timely if postmarked on the following business day pursuant to Government Code section 6706.

(1)
A penalty not to exceed either 15 percent of the late set-aside charge or $75, whichever is greater, shall be assessed against a vendor for each month that the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) or set-aside fee is late when one or more of the following conditions occur:

(A)
Set-aside fees or the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), or both, are not received pursuant to subsection (c) herein.

(B)
The set-aside fee may be considered past due if some of the amount owed is received, but the accompanying payment is incorrect and less than the amount that is due in accordance with the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) submitted for that month.  The vendor will be given ten working days after notification by the Department to make corrections to the payment without penalty.   

(C)
The set-aside fee shall be considered past due if payment is made by check, and the check is returned for insufficient funds. 
(D)
The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), shall be considered past due, if it is not manually or electronically signed  by the vendor or the vendor does not use the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) adopted by the Department

(2)
Penalties shall not be assessed, if acts of nature beyond the vendor’s control and due to no negligence on the part of the vendor, the vendor is unable to file the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), in accordance with subdivision (c) of this section.  The vendor must notify the BEP Manager of the facts that prevent the vendor from filing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) in accordance with subdivision (c) of this section.  The BEP Manager shall determine whether penalties shall not be assessed in accordance with this subsection.  

(3)
Vendors who have submitted a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) but have failed to include the set-aside fee shall be given written notice of the delinquency.

(4)
If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) is delinquent for more than a month, the BEP or the Department shall determine the set-aside fee based on the most reliable information available and the vendor shall be liable for this amount, together with any penalties.
0A)
Only in the absence  of actual sales figures, ( and i and in the event a vendor is delinquent the first month at a new or newly assigned vending facility, the BEP or the Department may determine the set-aside fee using the estimates contained in the DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein.






(f)
A vendor operating an interim vending facility shall submit a separate DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), while he or she is operating the facility.  
(g)
Department records of financial data including quarterly and annual reports of the Vending Facility Trust Fund shall be made available to any interested party in accordance with the California Public Records Act (Government Code section 6250 et seq.).

(h)
Set-aside funds deposited into the Vending Facility Trust Fund shall be used only for the purposes specified in Welfare and Institutions Code section 19629, 20 United States Code section 107b(3), and 34 Code of Federal Regulations section 395.9. 

(i)
The Department shall report financial averages to vendors.  Financial averages are used by the Department to review trends and patterns within the food service industry, and to provide Department field staff with data that can be used to assist vendors to improve the operation and profitability of their vending facilities.  BEP shall prepare and distribute to all vendors an annual report of the BEP profit and loss statewide financial averages for each type of by August 31st of each year, reporting data for the previous fiscal year.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4, and Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(3) and 107b-1(1); and 34 CFR Sections 361.49(a)(5)(v), 395.9, and 395.12. Government Code, Sections 6250 et seq., 6706 and 12926; and Sections 19629, 19637, and 19639, Welfare and Institutions Code.

Section 7222.  Vendor Removal from the Assigned Location.

(a)
The following shall apply to vendor removal when initiated by the Department:

(1)
BEP shall immediately remove a vendor from his/her assigned location, if that vendor's actions or the conditions of the facility pose a significant risk to the health and safety of the public. Significant risk means any condition, based upon inspection findings or other evidence, including, but not limited to, unsafe food temperature, sewage contamination, nonpotable water supply or an employee who is a carrier of a communicable condition, that can cause:

(A)
Food infection.

(B)
Food intoxication.

(C)
Disease transmission.

(D)
Hazardous condition.

(2)
Whenever a vendor is removed from his/her assigned location pursuant to (1), the BEP shall provide written notice to the vendor setting forth the following:

(A)
The acts or omissions with which the vendor is charged.

(B)
The specific code or regulation sections which have been violated.

(C)
The Department's intent to terminate the vendor's license.

(D)
The vendor's right to a full evidentiary hearing and the time frame for filing a request.

1.
Failure to request a hearing within the time frame specified shall be deemed a waiver of the right to a full evidentiary hearing.

(E)
The need to take inventory in the presence of the BEP staff to determine the type and amount of stock on hand at the time of removal.

(3)
The facility shall be operated by an interim vendor until the status of the vendor's license is determined.

(4)
The Department shall be responsible for stock liquidation, if title to the stock is vested in BEP pursuant to Section 7219. The Department may sell the stock to the interim vendor or to any other vendor interested in purchasing the stock. If title to the stock is vested in the vendor, he/she shall be responsible for stock liquidation. The BEP shall assist the vendor in liquidating any perishable stock.

(b)
If building management requests removal of a vendor, the Department shall follow the process set forth in Section 19632(c) of the Welfare and Institutions Code.

(c)
The removal of a vendor, whether initiated by the Department or upon the request of the person, governing board, or legislative body having the care, custody and control of the property in which a vending facility is operated shall not require a finding of ineligibility for licensing. Any such finding of ineligibility for licensing shall occur only after the vendor has been given the opportunity for a full evidentiary hearing.

(1)
A vendor who prevails at the full evidentiary  hearing, shall be reinstalled in his/her facility. Retroactive compensatory damages may only be obtained by way of civil action, if the basis for an action exists.

(2)
If the hearing officer finds in favor of the Department, the BEP may then terminate or suspend the vendor's license and advertise and award the location to another vendor.

(d)
If the vendor fails to file a request for a full evidentiary hearing regarding the proposed suspension or termination and good cause exists, as specified in Section 7213.2, the Department may either suspend or terminate the vendor's license and then advertise and award the location.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Sections 19006, 19016 and 19632, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 395.7.

Section 7223.  Termination of an Operating Agreement.

The operating agreement may be terminated by BEP when the permit is withdrawn, the vendor vacates the vending facility, or the vendor's license is terminated or suspended. The vendor shall give the BEP at least forty-five days' written notice of intent to terminate the operating agreement. The BEP may waive or reduce this time requirement.

When the operating agreement is terminated the vendor shall vacate the vending facility premises.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Sections 19006, 19016 and 19639, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b(5); and 34 CFR 395.4.

Section 7224.  Disabled Employees of Vendors 

 (a)
To encourage the vendor to employ more blind and disabled employees, a vendor may claim the deduction from his or her set-aside charges as provided for in Section 7220(r) of these regulations.
(b)
A vendor shall notify the Business Enterprises Program for the Blind, herein BEP, of any employment opportunity in the vending facility in order that consumers of the Department may be given preference.  The vendor shall cooperate with the Department in employing and training consumers of the Department.  If the Department is unable to refer qualified employees, the vendor may utilize other labor sources, giving preference to individuals with disabilities. 

Note:  Authority cited:  Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  Randolph-Sheppard Act, 20 USC Section 107b(5); and 34 CFR Section 395.4; Sections 19006, 19016, and 19639, Welfare and Institutions Code.

Article 8.  Standards for Collection of Vending Machine Income

Section 7225.  Vending Machine Commissions.
(a)
Vending machine commissions shall be collected and disbursed from vending machines located on federal property as specified in 34 Code of Federal Regulations parts 395.8 and 395.32, unless the Business Enterprises Program for the Blind, herein BEP, has entered into a contract with the organization operating the vending machines on federal property.  

(b)
Commissions shall be collected from vending machines located on all state property as follows:

(1)
A commercial vending company operating vending machines on state property, where there is a BEP vending facility, shall pay commissions in accordance with a contract with the Department to BEP on a monthly basis.  All such commissions from these vending machines shall be paid to the BEP for disbursement to the vendor.  Vending machine commissions shall be reported by the vendor on the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein, when the commissions are received by the vendor.

(A)
Vending machine income received, pursuant to (b)(1) herein, must be forwarded to the appropriate vendor within 30 days of receipt by the BEP.

(2)
A commercial vending company operating vending machines on state property where there is no BEP vending facility shall enter into a contract with the Department and shall pay commissions from these vending machines to the BEP. These commissions shall be deposited into the Vending Machine Trust Fund and identified as “Unassigned Vending Machine Income.”  Vending commissions received under this subsection shall be used for the purposes specified in Welfare and Institutions Code sections 19630(d) and (g), title 20 United States Code section 107d-3(c), 34 Code of Federal Regulations part 395.8(c), and subject to a vote of the vendors.
(c)
This section does not apply to machines operated as of January 1, 1978, on state property by employee-operated, non-profit organizations. 
(d)
A vendor may be given approval by the BEP to contract with a private vending machine company for the operation of vending machines on-site at his or her vending facility if the vending machines are not owned by the BEP.

(1)
Such vending machine income shall be reported on the DR 478, Vendor’s Monthly Operating Report (Rev.07/07), incorporated by reference herein, as part of the net proceeds for the month in which the income was received.  

(2)
A vendor shall not contract with a private vending machine company to operate vending machines purchased and owned by the BEP.

(e)
The BEP may authorize a vendor to lease or purchase vending machines, pursuant to the conditions contained in section 7218 in these regulations.

(1)
Sales from leased or purchased machines shall be reported as part of gross receipts.  Lease payments shall be the responsibility of the vendor and included as an expense item.

(2)
The cost of the vending machines(s) may be amortized pursuant to Section 7218 of these regulations.  
(f)
The BEP shall provide the California Vendors Policy Committee, herein CVPC, with an annual accounting of the unassigned vending machine income collected during the previous calendar year, and the amount of unassigned vending machine income deposited into the vendor retirement account.  This accounting shall be provided on or before April 15th of the subsequent calendar year.   

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference: 20 USC 107d-3; 34 CFR Sections 395.8 and 395.32; Sections 19011 and 19630, Welfare and Institutions Code.

Article 9.  State Committee of Blind Vendors
Section 7226.  Elections--General Provisions.
(a)
A biennial election of a committee of licensed blind vendors shall be conducted in odd-numbered years by secret ballot.

(b)
The Committee shall be known as the California Vendors Policy Committee, hereafter CVPC.

(c)
The Committee shall be fully representative of all blind licensees in the state program. District boundaries shall be established by the CVPC to ensure that representation shall, at a minimum, be one committee member for every 25 licensed vendors. Districts shall not vary more than seven licensed vendors between the districts having the least number of licensed vendors and the districts having the greatest number of licensed vendors. When districts vary more than seven, district reapportionment shall be conducted by, and require the majority vote of, the CVPC. Reapportionment shall not be conducted until after January 1 of the even-numbered year and shall not be effective until the General Election the following odd-numbered year.

(d) Only licensed blind persons operating a facility on a non-interim basis may serve on the Committee or vote in any poll or election authorized under this section. Such licensed blind persons shall be entitled to one vote each.

(e)
Elected vendors shall be known as delegates to the Committee.  The Committee shall consist of and be limited to one delegate per district who has been duly elected by a plurality vote of the licensed vendors within that district who are eligible to vote, as specified in (d).  Each delegate shall be entitled to one vote.

(1)
A vendor who operates a vending facility that has been combined or consolidated and consists of a primary site and one or more satellite sites may only vote in the district where his or her primary site is located and may only serve as a delegate representing the district where his or her primary site is located.

(f)
An elected vendor shall cease to be a delegate for the district in which he or she was elected when he or she accepts a new location in another district and begins to receive remuneration for that location.  


(g)
If a delegate resigns from office during his or her term, he or she shall be ineligible to run for a vacancy in the special election for his or her district.

(h)
If a delegate vacancy occurs in a district due to resignation, no nomination, illness or death of a delegate or a delegate accepts a vending facility in another district and begins to receive remuneration from that facility, the Executive Officers of CVPC shall appoint an alternate from that district until a delegate is elected in a special election.

(i)
Election materials shall be prepared and provided to a vendor in a vendor’s preferred mode of communication, to the extent possible.  Such modes of communication may include large print or Braille, on audiotape, 3.5 diskette, compact disk or electronic transmission. 

 
(j)
Elections shall be completed by November 28th of each odd-numbered year. Delegates shall take office on January 1 of the even-numbered year following the election and shall serve a two year term.

(k)
The Director shall appoint an Election Coordinator to conduct and oversee all aspects of an election, consistent with this section.  The Election Coordinator shall be responsible for the following election duties:

(1)
Preparing nomination letters, along with a nomination form and a preaddressed envelope for each vendor who is eligible to vote, in accordance with subsection (d).  Election materials shall be prepared and mailed to each vendor in his or her preferred mode of communication, to the extent possible.  Such modes of communication may include providing election materials in large print, Braille, on audiotape, 3.5” diskette, or compact disk.  The Department shall transmit copies of the election materials electronically, on request.
(2)
Receiving and placing sealed envelopes containing votes received from vendors in a secure location, pending the date the ballots are to be counted.
(3)
Certifying the security of the ballots.
(4) Overseeing the ballot tabulation.
(5) Certifying the election results to the Director.
NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.

Section 7226.1.  General Elections.

(a)
Nomination letters specifying that nominations are open shall be mailed to each vendor operating a facility on a non-interim basis no later than October 1 of each odd-numbered year along with a nomination form and a pre-addressed return envelope.

(b)
A vendor may nominate him or herself using the nomination form, but shall not nominate any other vendor in his or her district. The nomination form shall be postmarked within 15 calendar days of the date of the letter and received within five calendar days of the postmark to be deemed timely received.

(c)
Upon receipt, the nomination forms shall be reviewed to ensure the timeliness of submission and that the nominated vendor meets the requirements specified in subdivisions (d), (e)(1), and (f) of Section 7226.  A separate ballot shall then be prepared for each district listing the qualified vendors who were nominated in that district.

(d)
Ballots shall be mailed, return receipt requested no signature required, by November 1st of each odd-numbered year to all vendors specified in Section 7226(d), along with instructions for completing and mailing the ballot. Vendors shall be mailed only that ballot which is specific to his or her district, a ballot envelope and a pre-addressed mailing envelope.  If a vendor does not receive his or her ballot by November 7th, it is the vendor’s responsibility to contact the Election Coordinator and request a ballot.

 (e)
In order to vote, the vendor shall do all of the following:

(1)
Mark his/her ballot for one of the vendor names on the ballot.

(2)
Place the unsigned ballot in the ballot envelope, seal and sign his/her name on the envelope.

(3)
Place the ballot envelope in the pre-addressed mailing envelope and return. The mailing envelope shall be postmarked by November 15th and received within 5 calendar days to be considered timely received.

(f)
Upon receipt, the mailing envelope shall be locked in a file without disturbing the seal until the scheduled date for ballot counting.

(g)
Proper submission of the ballot shall be certified by the Election Coordinator at the time of ballot counting. A ballot shall be deemed properly submitted if:

(1) 
It was received within the time frame specified in (e)(3).

 
(2)  
The vendor's signature has been affixed to the ballot envelope.

 
(3)  
Each ballot envelope contains only one ballot.

(h)  
Ballots shall be counted and recorded by district. The nominee in each district receiving the most votes shall be deemed elected. 

(i)
In case of a tie in any district after ballot counting, re-nomination and balloting shall occur in that district. If re-nomination and balloting is undertaken, that process shall be completed within 30 calendar days from November 28th of the odd-numbered year.  The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator.

(j)  
All vendors who participated in the election shall be notified in writing of the election results no later than November 30th of the odd-numbered year.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.  

Section 7226.2.  Special Elections.

(a)
If a delegate vacancy occurs, a special election shall be completed within 60 days of the vacancy to determine the successor for the remainder of the term.  A special election shall be conducted, if any of the following situations occur:

(1)
A delegate leaves the district from which he or she was elected, as specified in Section 7226(f).

(2)   
A delegate resigns from office during his or her term.

(3)
A delegate, or his or her alternate, fails to attend two regularly meetings per term.  Regular meetings shall consist of two one day sessions.  Attendance means participation in both days.

(4)
Serious illness or death of a delegate.

(5)     No delegate nomination was made.

(b)
The procedures and requirements for nomination, ballot preparation, voting, receipt of ballots and ballot counting set forth in Section 7226.1 shall also apply to special elections. The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator to facilitate completion of the process within 60 days of the vacancy.

(c)
In the case of a tie in any district after ballot counting and renomination and balloting are necessary, that process shall be completed within 60 calendar days of the date the election results are known. The time frames for the submission of nomination forms and ballots shall be set by the Election Coordinator.

(d)  
In special elections, the vendors shall be notified of the election results within 60 calendar days of the date of the nomination letters informing them of the vacancy.

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC Section 107b-1(3); 34 CFR Sections 395.3(a)(4) and 395.14(b); and Sections 19011 and 19638(b), Welfare and Institutions Code.  

Section 7226.3.  Committee Responsibilities.

(a)
The committee shall:

(1)
Participate in major administrative decisions, and policy and program development.

(2)
Receive and transmit grievances of vendors and assist such vendors at their request.

(3)
Participate in the development and administration of a transfer and promotion system for vendors;

(4)
Participate in developing training and retraining programs;

(5)
Sponsor meetings and instructional conferences for vendors. The meetings shall be conducted in accordance with Sections 11120 through 11131, of the Government Code.

(6)
Be allowed to provide input regarding the adequacy of the BEP staffing levels prior to the Director's annual review.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Section 19636, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b-1 and 107b(5); and 34 CFR Sections 395.3, 395.4, 395.7 and 395.14.

Section 7226.4.  Committee Organization and Operation.

(a)
The committee may establish by-laws consistent with the Federal and State law. The by-laws may specify:

(1)
The terms and conditions pertaining to the election and function of vendor delegates.

(2)
The organization and operation of the committee and subcommittees including communication procedures.

(3)
The role of the committee in initiating matters for consideration by BEP.

(4)
That BEP shall have the ultimate responsibility and accountability for the administration of the State vending facilities program.

(b)
The committee may refer major issues to all vendors in order to ascertain their views.

(c)
BEP shall take into careful and serious account the committee's written recommendations. BEP shall notify the committee in writing of the decision reached or the actions taken on all recommendations and the reasons therefore within 30 calendar days of the receipt of the committee's written recommendation.

(d)
The committee may contract for professional services, including, but not limited to, legal counsel. Payment for professional services rendered to the committee shall be made from commissions from vending machines on state property pursuant to Section 19630 of the Welfare and Institutions Code.

(e)
Delegates shall be reimbursed for actual and necessary expenses incurred as a result of their participation in committee functions. Subcommittee members shall be reimbursed for only transportation expenses unless it is necessary to stay more than a 24-hour period. In such instances, reimbursement for lodging may be made, subject to the CVPC Chairman's validation of the necessity. DR 265 (Rev. 1/93), entitled “Non-State Employee Travel Expense Claim", incorporated by reference herein, shall be completed for all travel expense reimbursements. All reimbursements shall be made in accordance with State Board of Control rules within 45 calendar days of receipt by the Department of a properly completed claim.

NOTE:  Authority cited: Sections 19006, 19016 and 19639, Welfare and Institutions Code.  Reference: Section 19638, Welfare and Institutions Code; Randolph-Sheppard Act, 20 USC 107b-1; and 34 CFR Sections 395.3, 395.7 and 395.14.

Article 10.  Administrative Review and Full Evidentiary Hearing 

Procedures

Section 7227.  General Provisions.
(a)   
Any Business Enterprises Program for the Blind, hereafter BEP, licensee or vendor, who is dissatisfied with any action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or administration of the BEP shall have an opportunity for a prompt informal administrative review by the supervisory staff of BEP and/or a full evidentiary hearing before a hearing officer in accordance with the provisions of Sections 7227.1 and 7227.2 of these regulations.

(b)  
The licensee or vendor may file for an administrative review or may proceed directly to a full evidentiary hearing.

(c)  
When requested by a licensee or vendor, the California Vendors Policy Committee, hereafter CVPC, and CVPC delegate, who represents the district where the vendor’s primary facility is located, shall: 

(1)
Assist in the preparation and submission of a written request for review and/or hearing.

(2)
Provide assistance in the administrative review or full evidentiary hearing process.  

(3)
Intervene on behalf of the licensee or vendor to negotiate with Department staff to resolve a complaint.

(4) Endeavor to achieve a fair and equitable solution to the complaint.

(d)   A licensee or vendor shall be responsible for the costs of his or her own expenses related to disputing or settling issues which may include, but not limited to, travel or private counsel. 

(e)   Upon request of the vendor or licensee, the BEP shall provide a reader or other communication services, to the extent possible, at the administrative review or full evidentiary hearing.  

(f)  The CVPC may contract for professional services for training vendors in the preparation and submission of requests for review and hearings for all of the processes specified in subsection (a) herein, using vending machine income pursuant to Welfare and Institutions Code section 19630, subsections (d) and (g), and section 7225, subsection (b)(2) herein.  

(g)  Any client-trainee who is dissatisfied with an action arising from the administration of the BEP or the provision of vocational services, or a licensee or vendor who is dissatisfied with an action arising from the provision of vocational rehabilitation services shall have an opportunity for a prompt administrative review by the Vocational Rehabilitation supervisory staff and/or a fair hearing before the Rehabilitation Appeals Board in accordance with Chapter 12 (commencing with Section 7350) and Section 7350 et seq. of these regulations.
NOTE:  Authority cited:  Sections 19006, 19016, 19627 and 19639, Welfare and Institutions Code.  Reference:  20 USC Sections 107b(5), 107b(6), 107b-1(3); 34 CFR Sections 395.4 and 395.13; Sections 19629, 19635, 19638 and 19700 et seq., Welfare and Institutions Code;.

Section 7227.1.  Administrative Review.

(a)
Licensees or vendors who are dissatisfied with any action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or any other administrative action on the part of the Department, may elect to participate in the administrative review process prior to pursuing a full evidentiary hearing.  Participating in an administrative review will not affect the right of a licensee or vendor to request a full evidentiary hearing.  Licensees or vendors who elect to participate in the administrative review process shall comply with the following requirements.    All requests for administrative review shall:

(1)
Be made within 30 working days of the action or occurrence with which licensee or vendor is dissatisfied.

(2) 
Be made in writing to a Supervising Business Enterprise Consultant.  Nothing shall prevent a licensee or vendor from addressing a request to a higher level, but the Department retains the right to remand the request back to a lower level.

(3)  Include the following information:

(A) The reason for the request.

(B) The action the licensee or vendor wishes to have taken.

(b)
  Except in unusual circumstances, a request for an administrative review shall be processed and decided upon by the supervisory staff of the Department in the following order:

(1)
  The Supervising Business Enterprises Consultant shall examine the facts and recommend a proposed decision.

(2)
  The BEP Manager shall review the facts and either approve or change the proposed decision.

(3)
  The Deputy Director who oversees the Business Enterprises Program for the Blind shall have final review authority and shall decide the issue by approving or changing the proposed decision.

(c)
The following requirements shall be met at all levels of the administrative review process:

(1)
The supervisory staff of the BEP shall thoroughly review all facts pertinent to the disputed issue and shall endeavor to achieve a fair and equitable resolution to the complaint in an expeditious manner.

(2)
A written notification of the decision shall be mailed to the licensee or vendor within 15 working days of the date the request was received by the Department.  Each of the supervisory staff shall complete his or her level of review in sufficient time to ensure that this time frame is met.  If at any level of review the supervisory staff has cause to believe that written notification cannot be provided within this time frame, the reviewer shall elevate the request to the next level of review.

(d)
If a licensee or vendor is dissatisfied with the proceedings at any level of the review process, he or she may seek remedy by elevating the request to the next level of review or may abandon the administrative review process and seek remedy through a full evidentiary hearing.

(e)
If the administrative review does not resolve the complaint, the licensee or vendor may request a full evidentiary hearing.  The request shall be made in writing within 15 working days of the receipt of the administrative review decision.

NOTE:  Authority cited:  Sections 19006, 19016, and 19639, Welfare and Institutions Code; 20 USC Section 107b(5); and 34 CFR Section 395.4.  Reference:  Sections 19006, 19016, 19635 and 19639, Welfare and Institutions Code.

Xxx – the committee began review of this section on January 15, 2013
Section 7227.2. Full Evidentiary Hearing.

(a)
Licensees or vendors who are dissatisfied with an action of the Department arising from licensing, selection as a vendor, termination or suspension of a license or vendor operating agreement, probation, or administration of the BEP may request a full evidentiary hearing before a hearing officer. All requests for a full evidentiary hearing shall:
(1)
Be made within 30 working days of the action with which the licensee or vendor is dissatisfied, or within the time frame specified in Section 7227.1(e) of these regulations, if the licensee or vendor elected to participate in the administrative review process. In cases involving the suspension or termination of licensure or probation, the date of the action shall be deemed to be two days after the date the Department mails the written notice of proposed action specified in Section 7213.1 of these regulations.

(2)
Be made in writing to the Department's Legal Affairs Office.

(3)
Be date stamped by the Department’s Legal Affairs Office upon receipt when the postmark is illegible or the request is personally delivered.  

(c)
The licensee or vendor shall be notified of:

(1)
The time and place of the hearing, which shall be accessible to both the hearing officer and the licensee or vendor and at a geographical location convenient to the licensee or vendor.

(2)
The hearing procedures, including but not limited to:

(A)
The circumstances under which a continuance may be granted.

(B)
The opportunity to be represented by an authorized representative of the licensee's or vendor's choosing.

(C)
The necessity of confirming attendance at the scheduled hearing.

(d)
Any party or the hearing officer may request a continuance of the full evidentiary hearing which may be granted at the discretion of the hearing officer. A continuance shall be granted only if good cause exists and shall not extend the date of the full evidentiary hearing for more than 20 calendar days from the original hearing date. The hearing officer shall give written notice of any continuance to all parties. The notice of continuance for good cause shall include the grounds upon which the continuance was granted. For purposes of this subsection, good cause includes, but is not limited to, the following:

(1)  Death of a family member of a party or authorized representative.  For the purposes of this section family member shall include, but is not limited to, spouse or domestic partner.   

(2) Illness of a party or authorized representative. 

(3) Unavoidable conflicts in schedules that are beyond the control of a person essential to the full evidentiary hearing.

(4) Unavailability of a witness or evidence, the absence of which would result in prejudice to the licensee or vendor.

(e)
The hearing officer shall voluntarily disqualify him or herself from hearing a case in which he or she cannot accord a fair and impartial consideration. Any party may request a disqualification of the hearing officer by filing an affidavit prior to the taking of evidence at the hearing, stating with particularity the grounds by which it is believed a fair and impartial hearing may not take place. Within five working days of the filing of the affidavit, the issue shall be decided by the Director or Chief Deputy Director and a new full evidentiary hearing scheduled.
(f)
Except for properly granted continuances, the licensee  or vendor shall be given one opportunity to appear at a scheduled hearing. Failure to appear occurs when the licensee or vendor is more than thirty minutes late for a hearing without good cause, as determined by the hearing officer, or has failed to give the hearing officer at least twenty-four hours notice of intent not to appear. Failure of an authorized representative to appear shall not constitute failure of the licensee or vendor to appear, provided the licensee or vendor agrees that the full evidentiary hearing shall proceed in the absence of the authorized representative. Upon the licensee's or vendor's failure to appear at a scheduled full evidentiary hearing, the hearing officer shall immediately send, by certified mail, to the licensee or vendor and the authorized representative, if any, a notice stating that the opportunity to appear has been exhausted and that a request to reschedule the full evidentiary hearing for good cause must be received by the Department within ten working days. If a response is not received within the required period, the hearing officer shall inform the Director who may dismiss the appeal with prejudice. If the request to reschedule is received within the required period and the hearing officer finds good cause has been shown, the full evidentiary hearing shall be rescheduled within 20 calendar days of receipt of the showing of good cause.

(g)
The rules governing the full evidentiary hearing shall be as follows:

(1)
The hearing officer shall receive all relevant evidence as specified in Government Code Section 11513(c).

(2)
All testimony shall be under oath or affirmation. The hearing officer is hereby empowered to administer such oath or affirmation.

(3)
The licensee or  vendor may appear alone, with an authorized representative, or be represented by an authorized representative.

(4)
The Department may be represented by the BEP Manager or staff, legal counsel, or any other person designated by the Department.

(5)
All parties shall be allowed to call witnesses and to submit any relevant evidence.

(6)
All parties shall be allowed to confront and question adverse witnesses.

(7)
If it appears to the hearing officer that additional evidence not produced at the hearing is necessary for a full and fair hearing, he/she may order any of the following:

(A)
A continuance of the hearing to take the additional evidence.

(B)
That the record be left open to allow a party to submit written evidence not produced at the hearing. The other party shall be given an opportunity to respond to the new evidence and may request the hearing officer to reconvene the full evidentiary hearing if that is necessary for a fair response. The hearing officer shall determine whether or not reconvening is justified or if the record will be closed after he or she reevaluates the record.

(C)
All documents submitted under (A) and (B) above shall be served upon both the hearing officer and the other party or parties.

(8)
If the parties reach a settlement agreement prior to the record in the full evidentiary hearing being closed, the written settlement agreement executed by the parties shall be submitted to the Director who may issue the final decision in conformity therewith.  If the Director does not issue a final decision in conformity therewith, the matter shall be remanded to the hearing officer for a full evidentiary hearing.
(9)
The hearing officer shall prepare and submit to the Director a proposed decision within fifteen calendar days from the date the hearing record is closed. The hearing officer shall mail a copy of the proposed decision to the licensee or vendor and authorized representative, if any, at the time of submission to the Director. The proposed decision shall include at a minimum the following:

(A)
The issues.

(B)
The findings of fact.

(C)
The reasons for the proposed decision referencing applicable laws, regulations and policy.

(10)
Within 15 calendar days from receipt of the proposed decision from the hearing officer, the Director shall review the proposed decision based upon the standards specified in paragraph (11) of this section and take one of the following actions:

(A)
Adopt the proposed decision in its entirety as the final decision.

(B)
Decide an additional review is necessary to either:

1.
Modify the proposed decision.

2.
Reject the proposed decision and decide the matter on the basis of the record with or without additional evidence.

(11)
The following standards of review shall be applied by the Director when reviewing each proposed decision rendered by the hearing officer. The proposed decision shall be adequately supported by:

(A)
The sufficiency of the evidence.

(B)
The findings of fact.

(C)
Applicable state and federal laws and regulations.

(12)
If the Director chooses to conduct an additional review of the proposed decision, he or she shall provide notice of the intent to review to 

all parties within the time limit specified in paragraph (10) of this section and may do either of the following:

(A)
Resubmit the matter to the hearing officer for the taking of additional evidence in accordance with paragraph (7) of this section. In this instance the Director shall render a final decision within 15 calendar days of the receipt of the additional evidence.


(B)
Modify the proposed decision or reject the proposed decision on the basis of the record without additional evidence. In this instance, the Director shall render a final decision within 15 calendar days of having provided notice of his or her intent to review the proposed decision.

(13)
The Director shall base the final decision upon careful consideration of:

(A)
The issues.

(B)
The findings of fact.

(B) Applicable law, regulation and policy.

(D)
Any new evidence submitted by the licensee or vendor or authorized representative in conjunction with the Department's written response or rebuttal to the new evidence

(14)
The final decision shall be sent to the licensee or vendor and the authorized representative, if any, by certified mail within five working days of the decision being adopted by the Director. An explanation of the licensee's or vendor's right to file a complaint with the Secretary shall be mailed with the final decision.

(h)
The record of the hearing shall consist of the decision resulting from the administrative review, if that process was undertaken prior to the full evidentiary hearing, the proposed decision, the final decision, a transcript or recording of the hearing, and all exhibits, papers and reports filed in the proceeding. If requested by the licensee or vendor or the authorized representative, the record of the hearing or any part thereof shall be furnished to him or her within 30 calendar days from receipt of a written request at a cost not to exceed ten cents per page or for free if fewer than ten pages are requested.

(i)
If a licensee or vendor is dissatisfied with the decision made after a full evidentiary hearing he or she may request that an arbitration panel be convened by filing a complaint with the Secretary of the United States Department of Education pursuant to 20 United States Code section 107d-1(a).

NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, and 19639, Welfare and Institutions Code.  Reference:  20 USC 107b(5), 107b(6), 107d-1 and 107d-2; 34 CFR Section 395.13; and Section 19635, Welfare and Institutions Code. 
Final recommended changes made on February 27, 2013
�This is repetitive from above section.


�Repetitive from section above.


�This is redundant from above.
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